STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

DI VI SION OF HOTELS AND
RESTAURANTS,

Petitioner,
VS. Case No. 02-2572

M DDLE EAST CONNECTI ONS,

Respondent .

RECOVMENDED ORDER

Robert E. Meale, Administrative Law Judge of the Division
of Adm nistrative Hearings, conducted the final hearing by
vi deoconference in Tall ahassee, Florida, on August 27, 2002.
The parties, attorneys for the parties, wtnesses, and court
reporter participated by videoconference in Mam, Florida.

APPEARANCES

For Petitioner: Charles F. Tunnicliff
Assi stant CGeneral Counsel
Depart nent of Business and
Pr of essi onal Regul ation
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

For Respondent: Tony Kal ach
19575 Bi scayne Boul evard, No. 1373
Aventura, Florida 33180



STATEMENT OF THE | SSUES

The issues are whet her Respondent viol ated vari ous
provi sions of |aw governing the operation of restaurants and, if
so, what penalty should be inposed.

PRELI M NARY STATEMENT

By Admi nistrative Conplaint filed June 27, 2002, Petitioner
al | eged that Respondent nmai ntained gyro neat at 103 degrees
Fahrenheit, in violation of Food Code Section 3-501. 16(A);
all oned food debris on reach-in gaskets, in violation of Food
Code Section 4-601.11(A); and all owed dried food debris on dish
shel ves and grease on hood filters, in violation of Food Code
Section 4-602.13.

Respondent disputed the material allegations and denmanded a
formal heari ng.

At the hearing, Petitioner called two witnesses and offered
into evidence seven exhibits. Respondent called one w tness and
offered into evidence two exhibits. Al exhibits were adm tted.

The court reporter filed the transcript on Septenber 26,
2002. Petitioner filed a Proposed Recommended Order on
COct ober 3, 2002.

FI NDI NGS COF FACT

1. Respondent operates the restaurant known as M ddl e East

Connections, which is located inside a shopping mall at 19575



Bi scayne Boul evard in Aventura, Florida. This restaurant is
part of the food court inside the mall

2. Petitioner's inspector conducted inspections of the
restaurant on July 23, October 18, and October 29, 2001. These
i nspections reveal ed nunerous viol ations.

3. The inspection on Cctober 29, 2001, identified that
Respondent was hol ding hot gyro neat at a tenperature that was
at | east 30 degrees cooler than the m ninumtenperature required
for this neat. Additionally, Respondent was nuaintaining the
steamtable at too |ow a tenperature; thus, chicken was at a
dangerously cool tenperature of 103 degrees Fahrenheit.

4. The October 29 inspection also reveal ed dried food
debris on the gaskets of the reach-in coolers. The risk of this
violation is that food handl ers may be obtaining ready-to-eat
food, which may beconme contam nated if the food handl ers touch
dirty cool er gaskets.

5. The Cctober 29 inspection also uncovered dried food
debris on the dish shelves and grease on the hood filters.

Dried food debris poses a contam nation risk, and greasy hood
filters pose a fire hazard.

6. Respondent's first defense is that its principal did
not acquire the restaurant fromits former operator until
February 11, 2002. However, Respondent's principal initiated a

license transfer in August 2001. Petitioner pronptly



transferred the license. Petitioner's policy is not to issue
two |licenses for the sane |ocation, so that, if Respondent were
to prevail on this argunent, the restaurant woul d have been
unlicensed during the tinme of these violations due to the action
of Respondent's principal ininitiating a transfer of the

i cense.

7. The docunentation of the transaction between the
current and fornmer operators states that the change in ownership
took place on July 1, 2001, and the inspector saw Respondent's
principal at the restaurant after the |icense transfer.

8. Respondent's second defense is that it has corrected
all violations and is operating the restaurant in conpliance
with the law. This claimis credited, although it operates nore
in mtigation than as a defense.

CONCLUSI ONS OF LAW

9. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. Section 120.57(1),
Florida Statutes. (Al references to Sections are to Florida
Statutes. All references to Rules are to the Florida
Adm ni strative Code.)

10. Rule 61G 4.010(1) adopts Food Code Chapter 3. Rule
61G 4. 010(5) adopts Food Code Chapter 4.

11. Food Code Section 3-501.16(A)(1) provides that

potentially hazardous foods shall be naintained at 140 degrees



Fahrenheit or above. Food Code Section 4-601.11(A) provides
that "equi pnment food contact surfaces shall be clean to sight
and touch."” Food Code Section 4-602.13 provides that "nonfood-
contact surfaces of equipnent shall be cleaned at a frequency
necessary to preclude accunul ation of soil residues.”

12. Section 509.261(1) provides for a fine of $1000 per
of fense, suspension or revocation of a license, and mandatory
attendance at an educati onal program sponsored by the
Hospitality Education Program for any violation of |law by a
restaurant.

13. In its proposed reconmended order, Petitioner seeks a
fine of $2000, suspension of the license until the first paynent
is received, installnments as set by the Director of the Division
of Hotels and Restaurants, and attendance at an educati onal
cl ass.

RECOMVENDATI ON

It is
RECOMVENDED t hat the Division of Hotels and Restaurants
enter a final order inposing a $2000 fine upon such terns as the

Director determ nes are appropriate.



DONE AND ENTERED this 5th day of November, 2002, in

Tal | ahassee, Leon County, Flori da.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the

Di vision of Adm nistrative Hearings
this 5th day of Novenber, 2002.

COPI ES FURNI SHED,

Susan R McKinley, Director
Di vi sion of Hotels and Restaurants
Depart ment of Business and

Prof essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Hardy L. Roberts, 111, General Counsel
Departnent of Business and
Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Charles F. Tunnicliff
Assi stant General Counsel
Departnment of Busi ness and
Prof essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-2202

Tony Kal ach
19575 Bi scayne Boul evard, #1373
Aventura, Florida 33180



NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this recomended order. Any exceptions
to this recomended order nust be filed with the agency t hat
will issue the final order in this case.



